Abstract: international tax issues already have not been problems of multinational enterprises. The effect of globalization and international business development causes that many small and medium size firms including agricultural entities are now engaged in the cross-border transactions and have to face the international tax issues. one of the important areas of international taxes is transfer pricing. The transactions between these persons should be assessed at their arm's length price according to the arm's length principle (internationally accepted standard) as the price which would have been agreed between the unrelated parties in free market conditions. The aim of the paper is to evaluate the impact of the selection of the form of the subsidiary on the total tax liability of the agricultural entity, including the determination of the transfer price, the application of the arm's length principle and decisions about the most suitable legal form of the subsidiary.
The czech republic as a small open economy has been increasingly involved in the international trade. Many agricultural and food entities are being restructuralized or joined to the multinational entities (hereinafter as MnEs). however, their connection to the MnEs brings new problems in the form of the thin capitalization rules, know-how, royalties, usual prices and especially transfer prices and the compliance with the arm's length principle and its impact on the tax base.
The issue of the transfer pricing is an instrument which MnEs use for tax planning. Properly chosen transfer pricing strategies can distribute the tax risks, so that the largest part of the company profits is generated in low tax jurisdictions. it is necessary to strictly abide the rules laid down in the national laws on income taxes, during the above mentioned tax planning, since the tax authorities may adjust the tax base of the entity, in cases that the taxable profit is not recorded in the source state due to a special relationship between the associated entities. This occurs in cases, where the transfer prices do not fulfill the arm′s length principle and there is a risk of the tax evasion with the elements of the harmful tax competition.
As defined by (Arnold and Mcintyre 2002) , transfer price is a price set by a taxpayer when selling to, buying from, or sharing resources with a related person. related persons should be defined as including two or more persons that are owned or controlled, directly or indirectly, by the same interests. A good indicator of such relationships is the ability to set transfer prices that differ from market prices. The market price is a price set in the marketplace for transfers of goods and services between unrelated persons. The arm's length principle represents the principle used in the international tax field worldwide. Under this principle, associated enterprises must set transfer pricing for any intra-group transaction as if they were unrelated entities and all other aspects of the relationship were unchanged. When transfer pricing does not reflect market forces and the arm's length principle, the tax liabilities of the associated enterprises and the tax revenues of the host countries could be distorted. Therefore, the oEcD member countries have agreed that for the tax purposes, the profits of associated enterprises may be adjusted as necessary to correct any such distortions and thereby to ensure that the arm's length principle is satisfied. The oEcD member countries consider that an appropriate adjustment is achieved by establishing the conditions of the commercial and financial relations that they would expect to find between independent enterprises in similar transactions under similar circumstances. The authoritative statement of the arm's length principle is found in paragraph 1 of Article 9 of the oEcD Model Treaty (Model Tax ... 2008) : "when conditions are made or imposed between two enterprises in their commercial or financial relations which differ from those which would be made between independent enterprises, then any profits which would, but for those conditions, have accrued to one of the enterprises, but, by reason of those conditions, have not so accrued, may be included in the profits of that enterprise and taxed accordingly."
There are several reasons why the oEcD member countries and other countries have adopted the arm's length principle. A major reason is that the arm's length principle provides broad parity of tax treatment for members of the MnEs and independent enterprises, avoids the creation of tax advantages or disadvantages that would otherwise distort the relative competitive positions of either type of entity, so the arm's length principle promotes the growth of international trade and investment.
in order to apply the arm's length principle in practice, the oEcD Transfer Pricing guidelines (Transfer Pricing guidelines … 1995) provide guidance on the application of the arm's length principle to the pricing, for tax purposes, of cross-border transactions between the associated enterprises. The oEcD has set forth a series of accepted methodologies, namely the comparable uncontrolled price method (hereinafter as the cUP), resale price method (hereinafter as the rPM), cost-plus (hereinafter as the coST+) method, profit split method and transactional net margin method (hereinafter as the TnMM).
As mentioned by (Kratzer 2008), for testing the arm's length principle under the TnMM, the tested party needs to be selected to be the MnE for which the reliable data on the most closely comparable transactions can be identified and should only perform the so-called routine functions for instance, a distributor, a sales agent, a toll or contract manufacturer, or an enterprise responsible for contract research and development. As an example, the parent company (a producer of consumer goods, responsible for the group's strategic planning, research and development, production, worldwide distribution) has subsidiaries responsible for routine functions only (local distribution) in applying the TnMM the respective tested parties would to be the local distributing companies, so it is more likely that the comparable companies can be found.
As suggested by the oEcD Transfer pricing guidelines, it may also be necessary to use the multiple-year data in comparing the net margins of the controlled transactions of the test party with comparable uncontrolled transactions of either the same MnE or an independent enterprise in order to take into consideration the effects resulting from the temporary accounting differences, varying business and product life cycles and discrepancies in the short-term economic conditions, which have an impact on net profitability of the controlled and/or uncontrolled transactions (Transfer Pricing guidelines 1995, § 3.44. The net margins of more than one year may be looked at on an average basis, however, a number of the oEcD member countries have the rule of examining the fiscal years separately.
When the most appropriate method or methods are applied, the profit level indicators determine the arm's length range, which is determined as the difference between the lowest and the highest value of the range. however, the statistical tools, for instance the interquartile range, are more meaningful and should be used in practice (comparability: Public ... 2006). currently many tax administrations require a narrowed range of results, so-called interquartile range, to eliminate extreme results.
The proposed revision of the oEcD Transfer Pricing guidelines proposes replacing the status of "the last resort" the transactional profit methods with a standard and furthermore introducing examples that indicate that transactional profit methods are found to be more appropriate than the traditional transaction methods, for instance where it is found that a net profit margin analysis is more reliable than a gross margin analysis because there are material differences in functions between the tested and the uncontrolled transaction e.g. commissionaire agent and distributor (Proposed revision ... 2009).
however, oosterhoff (2010) mentions that unfortunately the statements of the original oEcD Transfer Pricing guidelines, which provide that transactional profit methods may not be applied automatically simply because there are difficulties in obtaining data, are still included and remain largely unchanged. More guidance around the availability of data and the link with the transactional profit methods would have been helpful. currently, the worldwide crisis and recession accelerates the need for reposition of the function, assets and risks in many MnEs. As mentioned by Wittendorff (2009) , the tax authorities of some are clamming the loss of the tax revenue due to the business restructurings relocating high-value-added functions, risks and assets as well as the associated profit potentials to low-tax countries. The common fact patterns include the transformation of a full-fledged manufacturer into a contract manufacturer or a toll manufacturer, the conversion of a full-fledged distributor into a limited-risk distributor or a commissionaire, the rationalization or specialization of operations, and the transfer of intangibles to a central entity.
The aim of the paper is to evaluate the impact of different forms of the subsidiary on the total tax liability of the agricultural entity, including the de-termination of the transfer prices, the application of the arm's length principle and the decisions which of the legal form of the subsidiary is the best. This paper is a part of the output of the institutional research Plan of the Faculty of Business and Economics of the Mendel University in Brno "The czech Economy in the Process of integration and globalization, and the Development of Agricultural Sector and the Sector of Services under the new conditions of the integrated European Market" -identification code Vz 62156 48904.
MATERIALS AND METHODS
To meet the aims, the research has been divided into five steps. Firstly, the expression of the profit margin has been quantified by using the data in the Amadeus Database 1 . Further, before the determination of the arm's length range itself, it was necessary to identify the form of the subsidiary (distributors, commission agent). Following, the determination of the arm's length range for distributors and commission agents for 3 years at least has been done and the identification of the arm's length range on the average and the profit margin of the distributors and commission agents. next, the determination of the transfer prices for the individual legal forms of subsidiary and their the tax liability, including the total tax liability for the group. Finally, in the last step the selection of the best option of the legal form of subsidiary was done.
The oEcD Transfer Pricing guidelines recommended for the evaluation of controlled transactions the coST+, the rPM or the TnMM methods in the case of the commission agent and distributors. however, as stated in the Art. 152 of the oEcD study "Transfer Pricing Aspects of business restructuring", the coST+ method and the cost-based TnMM method are not appropriate, because the costs on sold products are not arising to the commission agent (Transfer Pricing Aspects … 2008). Thus there are two methods to use -the rPM 2 , under which the transfer price is determined after deducting the gross margin from the sales price, or the sales-base TnMM method, under which the transfer price is equal to the selling price minus the cost of sales and the net profit margin (in the case of the commission agent, zero costs enter into the calculation, for the commission agent never owns the goods, i.e. never purchases it).
There are a number of different profit level indicators available for an arm's length test under the TnMM. The choice of a profit level indicator and the appropriateness of its application depend on, for instance, whether the tested party is a service provider, production facility or sales organization. one of the most frequently used profit level indicators is the operating margin, which is defined as operating margin 3 = (operating profit/Sales or operating revenue) × 100 (1) and measures operating profits as a percentage of sales or operating revenue. For the identification of the form of the subsidiary, it is necessary to make a deep research of all selected subjects in the Amadeus database. it has been checked that all the selected subjects record the absolute values of indicators for all selected years (3 years at least) in order to guarantee the validity of the indicators. The selection of the indicators of sale and operating revenue according to the state of headquarters, excluding the subjects, which are realizing loss in the long term (2 years and more), has been done as well.
Further, it is necessary to determine the form of the subject -distributor or commission agent. The determination can be done by the application of the following indicators: cost of goods sold/operating revenue 4 = cgS/oPrEV (2) cost of employees/operating revenue = cE/oPrEV (3) other operating expenses/Total costs = ooPEX/ToTc (4)
Total costs = operating revenue -P/L before taxation (5) ToTc = oPrEV -PLBT (6) Material cost/Total costs = Mc/ToTc 5 (7)
These above calculated ratios have been used to distinguish the subjects on the distributors and commission agent. The relatively higher value of the indicator cost of goods Sold/operating revenue refers to the distributor. This stems from the fact that the distributor owns his/her goods, thus the ratio of the cost of goods sold and sold own products and services to sales has to be of higher values. Different methods of recording of the transactions in accounting in the case of distributors and commission have an impact on the amount of profit margins, i.e. the distributors perform significantly lower profit margins. This negative correlation indicators cgS/oPrEV or SALES with profit margin at distributors has been proved by (Jelínek 2009 ) with the application of regression analysis. The resulting regression model 6 is below:
cgS/SALES = 0.7753 -0.9187 × profit margin (9) The lower value of the indicator cost of Employees/ operating revenue refers to the distributor. in the case of a negative correlation of the previous indicators, the negative correlation between the cE/oPrEV or SALES and cgS/oPrEV or SALES has been also proved (Jelínek 2009) . The resulting regression model is below:
The results of the regression analysis shows the negative correlation between the value of the indicator cgS/oPrEV and indicator cE/oPrEV. Both above mentioned ratio indicators are considered as suitable indicators for the identification of commission agents and distributors.
As mentioned by Mehta (2006) , the limited distributors and commission agent may be interchangeable forms of doing business, the primary difference between these two forms of distribution is the choice of handling of the finished goods (while a distributor would take title to the goods, a commission agent would not do so). The limited distributor′s remuneration will basically be a margin on the sales of goods, the limited distributor enjoys a margin that it earns as the difference between purchase and sales cost. consequently, the margins of a commission agent would be lower than those of a distributor. This fact should be taken into account when the profit margin is calculated. The same procedure has been applied also on the ooPEX/ToTc indicator and the Mc/ToTc indicator. in case of lower values it is not possible unambiguously determine whether it is the distributor. Therefore, a further comparison with other relative indicators is needed. The lower values of the ratio cE/oPrEV, ooPEX/ToTc and Mc/ToTc determine the distributor.
Kratzer (2008) mentions that using the interquartile range is required by many tax administrations and recommended, because it eliminate extreme results. The interquartile range is a range from the 25 th to the 75 th percentile of the results derived from the uncontrolled transactions -only those 50 percent of observations which are closest to the median are considered as a reliable range of the arm's length results. The median is the mid-point of the interquartile range. if the profit margin of the tested party falls within this interquartile range, even in all three years, we can conclude that the arm's length principle is met.
The transfer price is determined by the sales-base TnMM method, under which the transfer price is equal to the selling price minus the cost of sales and the net profit margin in the case of distributors. in the case of commission agent, the transfer price is determined by the rPM method, under which the transfer price is equal to the commission fee since the commission agent never owns the goods, has no cost on sold goods and records only the commission fee as a profit (Transfer Pricing guidelines 1995, § 2.14 and 2.15). The selection of the best option of the legal form of subsidiary is performed by comparing the tax liabilities of the various forms of subsidiaries, since the MnEs want to generate the largest part of profits in low tax jurisdictions.
RESULTS AND DISCUSSION
An organic farm focused on the processing of cow's milk is based in Austria. The company decided to establish a subsidiary in the czech republic, the South Moravia region. The reason for the establishment of the company in the czech republic represents a lower income tax rate 19% 7 , a cheaper workforce, an increased customer interest in bio food 8 and a suitable locality.
The parent company, when establishing a subsidiary company, must consider which functions is the subsidiary going to perform. it is necessary to adopt a contract and an organizational structure, and consequently the method of transfer pricing according to the function and risks of the subjects in the group. The subsidiary organic farm in Austria could be established in the form of a "buy-sell" distributor, agent (commission agent) or "full-fledged" distributor.
"Buy-sell" distributor should be limited in distribution, i.e. it would take over only the lower risk of the short-term transition of ownership, the parent company would provide a standard marketing support. The subsidiary would exercise only sales with the use of its physical assets. in such a case, neither market risk, currency risk, credit risk, risk warranty nor the risk of unsalable stocks is beared. The subsidiary would, however, trade on its own account, as well as it would negotiate the terms of sale for the local customers. For these narrowly defined distribution activities of the company, there would belong also a lower reward.
Another possible form of the subsidiary of the organic farm in Austria, located in the czech republic, represents a commission agent. it would be analogical to the limited distribution activities distributor (buysell distributor). however, in the case of the commission agent, the ownership rights are never passed, unlike the distributor. The relationship between the parent and subsidiary company would be adjusted by the commission contract, where the subsidiary as an agent concludes by its name on behalf of the principal (mother) sales contracts with customers. Basically, it is providing of services to the commission, when most of the risk is still borne by the principal. in this situation, the commission agent cannot realize a loss. in this case, the commission agent (subsidiary) would actively search for customers, sell products (including the administration -i.e. invoicing and payments), advertises products and leads the payroll, accounting and tax agenda.
The last option represents a "full-fledged" distributor known as a leading strategic distributor. in this case, the subsidiary would own all the tangible assets necessary for selling products and supplies, and intangible assets necessary for the production and marketing. Thus the subsidiary in the role of the full-fledged distributor is receiving all the sale and distribution functions and risks (i.e. market, currency and credit risks, risk warranty and risk of unsalable stocks). The main activities of the fullfledged distributor include sales management and marketing mix. The activities carried out correspond to a higher reward.
The expression of the margin (profit margin) represents the crucial fact for the calculation of the price according to the arm's length principles. The profit margin has been quantified by using the data in the 7 The current income tax rate in Austria is 25%. 8 in the czech republic, bio products can be considered as a new bio market segment. Amadeus Database. Firstly, it is necessary to filter the data according to the selected criteria stated in the Table 1 . The companies of a similar size selling agricultural products should be selected. Active companies operating in the EU according to the nAcE classification code 4611 and 4617 have been selected as the filtering criteria -i.e. the agents involved in the sale of agricultural products, food, drinks and cigarettes. other filtering criteria were the independency of subjects and the availability of the necessary financial data. The above described filtering criteria generated 14 similar market subjects from database. Further, it was necessary to chose financial indicators, which are mentioned in Table 2 . They were used for the determination of the form of the subject -either distributor or commission agent -by the methodology, which has already been described in the chapter Materials and methods.
Based on the above mentioned research, the PBS Agency, the international Distribution Agency APS, the AL Tozer Limited were identified as commission agents.
Finally, it is necessary to determine the arm's length range for the distributors and commission agents for 3 years at least. The selected operators were avail- Table 3 . The arm's length range for distributors, focusing their activity on the sale of agricultural raw materials, food, drinks and cigarettes, has been identified 0.83-3.80% in average. The results are presented in the Table 4 .
The Table 4 shows that the profit margin of the distributor with limited functions should oscillate around the median value -i.e. 2.42%, in comparison with the full-fledged distributor, where the margin oscillates around the value of 3rd quartile -i.e. 3.80%.
With respect to the very small sample of subjects identified as commission agents (it is necessary to have the sample of 5 subjects at least), a new selection was made. Table 5 shows the newly selected filtration criteria. in comparison with the original filtration criteria (Table 1) , the nAcE code was changed, the location was not specified and the companies without loss were required. The newly selected filtering criteria generated 58 similar market subjects from the database.
For the identification of the commission agents, there was used the methodology which has already been described above (in chapter Materials and Methods) - Table 6 .
The Table 7 shows eight commission agents which were identified in the sample.
The arm's length range for commission agents is 7.27-14.48% on average as is shown in Table 8 .
The above stated table shows that the current commission agent, who does not exercise any specific service or bears no specific function and risks, should reach the margin of 9.77%, which is the median value.
The observed difference in profit margin for the distributor and commission agent is mainly caused by the differences in recording of the transactions in the accounting. The commission agent does not own the object of the transaction and the cost of sold goods are not arising to him. in comparison, the distributor owns the object of transaction, therefore he/she reaches a higher margin. Specific net profit margins needed for the calculation of the transfer price are 2.42% for the distributor with the limited function and risks, 3.80% for the full-fledged distributor, and 9.77% for the commission agent.
in consideration of the pros and cons of the legal forms of subsidiary, it is also necessary to take into account the tax impact both in the czech republic and Austria. Table 9 indicates the tax liability in the czech republic and the calculation of transfer prices, for which the parent company transfers the commodity (milk) on the selected type of entity in the group. As can be seen from the table below, the commission agent has no cost on sold goods because he/she does not own the goods, and in the profit and loss account only the commission (commission fee) and other related operational costs are recorded. For that reason, he/she faces the lowest tax liability by the highest margin. The distributors have, according to the calculation of transfer prices, in both cases the gross cost on sold goods in the amount of 10 million czK and the sales on sold goods 20 million czK. 6. P/L before tax (th EUr) -last available year, last year -1, last year -2, min = 0, for all selected periods 2 431 909
Boolean search (1 and 2 and 3 and 4 and 5 and 6) 58
Source: Amadeus, Bureau Van Dijk however, the full-fledged distributor has, due to the higher number of functions and risks transferred from the parent company, higher other operating costs and therefore a lower tax liability. Table 10 shows the tax liability in Austria from the perspective of a parent and a separate entity without any expansion in the form of the subsidiary (i.e. the original condition). in the case of the commission agent, the parent company recorded the sale of milk in the statements of revenues. in other cases, the sale is recorded by the subsidiaries in the czech republic. The commission fee paid by the commission agent enters into costs. Due to the above mentioned reason, the tax liability is in this case the highest in the group. in the case of distributors, the revenues payments for the intra-group transfers of milk enter into the revenue payments of the parent company. Table 6 to be continued distributor in comparison with the distributor with a limited function and risks, due to the lower transfer price of milk and other lower costs, for the parent company has transferred the majority of the functions and risks on him/her. The extension on the distributor with the limited functions and risks seems to be the best option. in this case, the tax liability has reached the lowest value of 1.744 million czK. if the company had not extended itself, all the income would be taxed in Austria by 25% corporate tax rate, i.e. the tax liability would amount to 2.750 million czK (i.e. by 57% more). The Figure 1 summarizes the impact of different variants. it highlights the selected variant of the distributor with the limited function and risks, under which the total tax liability is 1.744 million czK in case of the sale of 1 mil. litres of milk.
CONCLUSION
To sum up the research and discussion above, various factors need to be taken into account when considering the transfer pricing strategy 9 . During the research, the used model has revealed that the most suitable structure of the group of Austrian agriculture enterprise and its subsidiary in the czech republic. The subsidiary should fulfill the role of the distributor with limited functions in the group, for it decreases the risks and the total tax liability of the group. it had been proved that properly selected transfer pricing strategies can achieve the distribution of the tax risks and reduce the total tax liability. The aim of the paper was to evaluate the impact of the selection of the form of the subsidiary on the Figure 1 . Typology of subjects in the group, their transfer prices and tax liability TP = transfer pricing, TL = tax liability Source: own calculation and processing
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